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FELDMAN, Justice

11 The StateLand Commissioner (Commissioner) denied theagpplicationsof Forest Guardians
and Jonathan Tate (collectively Plaintiffs), who werethe highest biddersfor grazing leases on three parcels
of land that are part of the stat€' s school land trugt, which is administered by the State Land Department
(Department). That denid waspremised ontheconcdus onthat thestatutory schemedid not permit theissuance
of grazingleasesfor thepurposeof restoring theland. Thetria court affirmed onreview of theagency decision,
as did the court of appeds. Wegranted review and now vacate the court of appeds opinion and reverse

thetria court’s judgment.

FACTSAND PROCEDURAL HISTORY

12 IN1910, Congresspassed the Arizona-New Mexico Enabling Act (theEnabling Act), which
authorized the citizens of the Arizona and New Mexico territories to form state governments. See Act of
June 20, 1910, Pub. L. 219 (ch. 310), 36 Stat. 557. By that act, the United States granted the future state
of Arizonaapproximately ten million acresof land to be held in trust and to be used only for the support of
the common schools of the state (school trust lands). See Enabling Act § 28. The Department, under the
supervision of the Commissioner, an officer gppointed by the governor and confirmed by the legidature,
administers the school trust lands for the date. See A.R.S. 88 37-102, 37-132.1

13 In 1997, Forest Guardians applied for aten-year lease on approximately 5,000 acres of
school trust grazinglandin Coconino County. Thethen-current lesseea soappliedtorenewitsleasetograze
eighty-five head of cattleontheland for $2,150 per year. Forest Guardians offer was approximately twice
that amount. Forest Guardiansa so applied for aten-year lease of approximately 162 acresof landin Santa
Cruz County. That land had aso been previoudy leased, and the lessee had applied for renewal at $50.16

per year. Forest Guardiansoffered to pay fivetimesthat amount. Jonathan Tateappliedfor aten-year lease

! Unlessotherwise stated, dll referencesto A .R.S. Title 37 areto the satutes asthey existed at the
time of Plantiffs lease gpplications.



onapproximately 16,000 acresof trust landin Pind County, offering to pay twicetheamount thethen-current
lessee offered for renewd of itslease.

14 Thoughthe Commissioner had dassfieddl theparcd sof land atissueasgrazingland, Plaintiffs
did not intend to grazelivestock on any of the parcelsin question. Insteed, they informed the Commissioner,
Forest Guardiansby cover letter and Tatein hisgpplication, that theland would berested for the entireterm
of the ten-year leases. Thus, Forest Guardians requested that the Commissioner permit Forest Guardians
to usetheland“for purposesother than domedticlivestock grazing, asispermitted by [ Department regul aiong].”
Forest Guardians |etter explained that non-usefor theten-year termwoul d restoretheproperties, thusalowing
grazinginthefutureand enhancingthecorpusof thetrugt, whileitshigher bidswould satisfy theCommissoner’s
other legd obligationtoobtainthehighest revenuefor theschool trustlands. Throughout asubsequent administra-
tive proceeding, Plaintiffs argued that by “not stocking the land[, Plaintiffs] will increase [itg) vaue. . . to
conservationists, prospective livestock interests and trust beneficiaries” See Recommended Decision of
Adminidrative Law Judge (AL JDecision), Findingsof Fact, at 118 (March 9, 1998) (No. 97F-032-LAN).
15 The Depatment notified Plaintiffs that their gpplications would be regjected because they
didnot proposeto usethelandfor grazing—thepurposefor whichithad beenclassfied. Itinformed Plaintiffs
that they would haveto file an gpplication to have the lands reclassified for commercid rather than grazing
useif they wished to lease trust land for preservation or retoration. Plaintiffs responded that they would
neither withdraw their applications nor submit applications for reclassficationand issuance of commercid
leases. They continuedto request the Commissioner to accept their bidsandissueleasesfor resting or non-use
of thegrazinglands. 1d. at §[119-21. The Commissioner eventualy denied Plaintiffs lease gpplications”on
thebasis’ that Plaintiffs*“did not intend to rangelivestock” and asserted that, under the Commission’srules,
suchnon-usewouldbeconsstent only withcommercid leasing. 1d. at 122. Plaintiffs, however, wereunwilling
toapply for commercid leases, explaining that they werenot willingto pay thehigher feesthat woul dberequired
for commercid leasesandrentds. 1d. at § 30. According to the Department, Plaintiffs faillureto gpply for

reclassfication for commercid uses would prevent the trust from receiving additiona |ease income based



onthe higher, commercid use sandard and thus was “ not in the best interests of the State Trust.” Denid
of Application, 13d (No. 146-97/98) and 3 (No. 147-97/98) (October 10, 1997). Accordingly, Plaintiffs

gpplications were denied.

16 OnPantiffs gpped fromthedenid, theadminigrativelaw judge (ALJ) concluded that the
Commissioner didnotviolatehisfiduciary duty by rgecting Plaintiffs’ gpplicationsbecausePlaintiffs intended
restorative use of theland did not meet the Department’ s criteriafor agrazing lease and because Plaintiffs
declined to gpply for issuance of commercid leases. ALJ Decision, Conclusions of Law, 18. By order,
the Commissioner adopted the AL J srecommendeddecision. SeeDecisionand Order (April 1,1998) (No.
447-97/98).

17 Fantiffsthen sought judicid review by specid actionfiledinthesuperior court. See A.R.S.
88 12-901 to 12-914. Thetrid judge affirmed the Commissoner’ sdecison, and Plaintiffsappedled. The
court of appeds mgority held that the land must be used for the purpose for which it was dassified and
that the use could not be changed unless it wasreclassified. Forest Guardiansv. Wells, 197 Ariz. 511,
516 1 19-20, 4 P.3d 1054, 1059 111 19-20 (App. 2000). Reyingin part on Public Lands Council v.
Babbitt, 154 F.3d 1160 (10" Cir. 1998), the court concluded that grazing leases could not be issued to
conservationgroupsfor the purpose of restoration. Forest Guardians, 197 Ariz. at 517 11122-23,4P.3d
at 1060 1111 22-23. The court believed that the proper remedy was for Plaintiffs to request reclassification
of the land for recreationa or conservation purposes. Id. at 578 29, 4 P.3d at 1061 129. Findly, the
court found thet the factual record did not support the conclusion that Plaintiffs proposaswould beinthe
best interestsof theland. 1d. at 518 §31-32, 4 P.3d at 1061 1/ 31-32. Dissenting, Judge Gerber argued
that the caseturned on the Commissioner’ sfiduciary dutiesasadministrator of theschool trust lands. Those
duties, he said, were breached by the Commissioner’ srejection of the highest bidswithout first ascertaining

the true condition of theland. 1d. at 522 1 51-52, 4 P.3d at 1065 |1 51-52.



18 We granted review because the case has statewide importance with regard to operation
of the trust, and we examine the propriety of the denid in light of the Commissone’sfidudiary duty with
respect totheadminigration of that trust. SeeRule23(c)(3), Ariz.R.Civ.App.P. Wehavejurisdictionunder

aticle VI, 8 5(3) of the Arizona Condtitution.

DISCUSSION

A. The standard of review
19 Thesuperior court’ sjudgment wasrendered onreview of anadminigrativeagency’ sdecison.
Whenanagency decisionisbased onfactud determinations, judicid review islimitedto determining whether
theadminigrativeactionwasanabuseof discretion. SeeJ.W. Hancock Enter ., Inc. v. Registrar of Contrac-
tors, 126 Ariz.511,513,617P.2d 19,21 (1980). A decisionisdiscretionary whenitinvolvesdetermination
of conflicting factud claims, including credibility, contested inferences, and thelike. See State v. Chapple,
135Ariz.281,297n.18,660P.2d 1208, 1224 n.18(1983). Ontheother hand, if theadministrativedecison
washbasad onaninterpretationof law, itisrevieweddenovo. SeeA.R.S.8812-901t012-914 (Administrative
Review Act); see also Mountain States Tel. & Tel. Co. v. Sakrison, 71 Ariz. 219, 220, 225 P.2d 707,
708 (1950).
110 In the present case, the Commissioner did not make a discretionary decision but, rather,
based rgectionof Plaintiffs applicationsonaninterpretationof law. Paintiffs leaseapplicationswereruled
“ingppropriate because [Plaintiffs] did not intend to put the lands to the use for which they are classified.”
SeeDenid of Applicationf13b (No. 146-97/98) and 3c(No. 147-97/98). Asthecourt of appea sacknowl-
edged, the ALJ presiding over Plaintiffs apped to the Office of Adminigtrative Hearings

concluded, asa matter of law, that A.R.S. section 37-285(H) "does not

alow the Commiss oner to waive grazing and authorize nongrazing usefor

anapplicantwhohasnointentionof ever usngthelandsfor ranging livestock.”

Furthermore, datedthe AL J, [Plaintiffs ] offerstopay morethantheexisting

lesseeswere paying did not give [Plaintiffs] asuperior right to usethelands

becausetheva ueof theproposed conservationand recrestiona usescould
not properly beestablished solely by an offer to pay morethan theestimate



of forage usage, which isthe basisfor annua grazing lease rentds.
Forest Guardians, 197 Ariz. at 514 119, 4 P.3d at 1057 19 (emphasisadded). Theseconclusions, adopted
by the Commissioner and affirmed by the tria court and court of appedls, are not factua determinations of
whether Plaintiffs proposed resting use would be best for the land, would ultimately bring higher or lower
revenue than what could redlistically be otherwise obtained, or would benefit or damagethetrust or itslands
insomeother way. Consequently, theselegd conclusions, likethe question of theimpact of dutiesimposed

on the state by the State congtitution, are reviewed de novo.

B. The Commissioner’sfiduciary duties
111 The Enabling Act, which permitted formation of our state government, ispart of theorganic
law of thestate. Kadishv. Arizona State Land Dep’t, 155 Ariz. 484, 486, 747 P.2d 1183, 1185 (1987),
aff’ d sub nom. ASARCO v. Kadish, 490 U.S. 605, 109 S.Ct. 2037 (1989). Insofar asitisrdevant to
this case, the Enabling Act establishes the school land trust and prohibits sale or lease of trust lands* except
tothehighest and bestbidder at apublicauction.” Enabling Act 828. Any digposition”not madeinsubgtantial
conformity” is* null andvoid, any provisionof theCongtitutionor lawsof thesaid Statetothe contrary notwith-
ganding.” 1d. Theseprovisonswereincorporated into the Arizona Condtitution, which specificaly applies
to theleasing of trust lands. See Ariz. Const. art. X, 88 1-11; A.R.S. 88 37-281, 37-281.01. Insofar as
condtitutiond principleisinvolved, we decidethis case soldly by application of the State congtitution, which,
we believe, may establish even more stringent fiduciary requirementsthan those demanded by the minimum
requirements of the Enabling Act.
112 This court long ago explained the reasoning for the condraints our condtitution placed on
date government:

The sad experience of Congress with the handling by these twenty-three

dates of the granted lands, the sde thereof, and the investment of monies

derived from adigposition of thegranted lands, brought about anew policy

whichfound expression in the Enabling Act for New Mexico and Arizona.
Thediss pationof thefundsby onedeviceor another, sanctioned or permitted



by thelegidaturesof theseverd dates, |eft ascandd invirtudly every Sete,

and these granted lands and the monies derived from adisposition thereof

wereso poorly administered, sounwisdly invested and dissipated, that Con-

gress concluded to make sure, in light of experiences of the pagt, that such

would not occur in the new states of New Mexico and Arizona.
Murphy v. State, 65 Ariz. 338, 351, 181 P.2d 336, 344 (1947). Thetrust was crested by the Enabling
Act, andtheredtrictionsonitsadministration wereimposed to prevent diss pation of thetrust assets. Kadish,
155 Ariz. at 487, 747 P.2d at 1186.
113 Thus, the* dutiesimposed uponthestatewerethedutiesof atrusteeand not smply theduties
of agood businessmanager.” 1d. Specificdly, the Commissoner issubject to thesamefiduciary obligations
as any privatetrustee. 1d. (citing County of Skamaniav. State, 685 P.2d 576 (Wash. 1984)). Whilethe
trustee’ s duty of loyalty isparamount among these obligations, the dutiesto preserve the trust property and
make it productive are particularly relevant under the factsof thiscase. “Thetrusteeisunder aduty to the
beneficiary to use reasonable care and sKill to preserve the trust property.” RESTATEMENT (SECOND) OF
TRUSTS8176(1959). Inaddition, “[t]hetrusteeisunder aduty . . . to usereasonable care and kill to make
the trust property productive.” Id. 8 181. “A trustee of land isnormaly under aduty to leaseit or manage
it so that it will produceincome.” Id. cmt. a
114 Withtheseprinciplesinmind, weturntotheultimatequestion: Doesarticle X of theArizona
CondtitutionpermittheCommissioner tore ect asinappropriateahighbidfor agrazinglease, without consdering
possible benefit totheland in question or thetrust landsin generd, merely becausethe high bidder proposes

to rest and restore land that the Commissioner has classified as usable only for grazing?

C. Grazing use and conservation

115 The gatutes controlling adminigration of thetrust require the Commissoner to classify and
gppraise dl schoal trust lands for the purpose of sde or lease. See A.R.S. § 37-132(A)(5). Among the
avalable classficationsare grazing and commercid uses. SeeA.R.S.837-212(B)(2) and (4). Grazingland

isdefined asland that * can be used only for theranging of animals.” A.R.S. 8 37-101(7). Commercia land



islandthat“ canbeused principaly for business, inditutiond,, religious, charitable, governmenta or recreetiond
purposes, or any genera purpose other than agriculturd, grazing, mining, oil, homesite or rights-of-way.”
Id. Thelandsaregppraised accordingtotheir classification, whichisdetermined by consdering their highest
and best use. Thelandsat issue were gppraised at full market vaue for grazing lands, the lowest category
of use. A.R.S.§37-285(B)? and (E). But asthe Department argues, if commercia use“isan option,” the
landswould haveto begppraised for thet higher use, whichwould probably resultinahigher minimumrenta.
See A.R.S. §37-281.02. Thiscase shows, however, that higher rental may well discourage prospective
bidders who seek to restore lands that have been overgrazed or otherwise damaged.

116 In this court, the Department neverthel ess argues that the statutes do not permit the lease
of grazing lands to an gpplicant “who states an intent from the outset never to graze for the full term of the
lease” Department’s Supplementa Brief at 6. Commercid use, however, includes “genera purposes,”
which, the Department say's, could encompass restoration and recreationa uses® SeeA.R.S. §37-101(7).
The Department maintainsthat because Plaintiffsrefused to apply for red assification, the Commissioner correctly

regjected their gpplications.

2 To reduce administrative expenses, the Commissioner gppraisesal grazing land at auniformrate
based on the number of animals grazed. A.R.S. § 37-285(B).

3 The present gatutes empower the Commissioner to “ nominate certain trust lands as being under
congderationfor classficationastrust land suitablefor conservationpurposes” A.R.S.837-312(A). Consarva
tionpurposes“ means protection of the natura assetsof statetrust landsfor thelong term benefit of theland,
... and the unique resources that each area contains, such as open space, scenic beauty, protected plants,
wildlife, archaeology and multipleusevalues” A.R.S. 8 37-311. Nether party has argued that the lands
inquestion here have been or should be nominated as suitablefor conservation purposes. Therecord does
not indicatewhy or whether such landswould be so suitable, but perhgpsthefailureto advancetheargument
is attributable to the fact that the statutesimpose strict geographica and other qualificationswith respect to
landstobesonominated. See A.R.S. 837-312(A)(1), (2), and (3), and (B). Conservation set-asdesand
leasesarea so subject totherenewa rightsof existinglessees. 1d. at (C). Also, Forest Guardiansdisclaims
any long-term conservation purpose, seeking only to restore the lands so they are not further damaged and
would be available for grazing or reclassfication in the future. See Forest Guardians Supplemental Brief
at 6. By condtitutiona amendment of 1950, grazing and other landsmay beleased for aten-year termwithout
prior advertisement and publicauction. See1951 Ariz. Sess. Laws(1% Spec. Sess.) at 483. That amendment
became effective uponadoption of alikeamendment of the Enabling Act. See Act June 2, 1951, ch. 120,
65 Stat. 51. Thisten-year lease procedureisarguably ingpplicableto conservation land. See Ariz. Congt.
at. X, §3.



117 Although the Department’ sposition has surface gpped intermsof adminigtration, it will not
wash whenexamined inlight of our condtitution, the existing statutory schemefor leasing school trust lands,
and the Commissioner’ sfiduciary dutiesastrustee of thoselands. Firdt, Plaintiffs do not seek to changethe
long-termuseaf thelandfromgrazingtocommercid use. Grazingleasesarelimitedtotenyears, whilecommer-
cid leasesmay runfor aslongasninety-nineyears. See A.R.S. 88 37-281, 37-281.02;seeal so Ariz. Congt.
art. X, 89. Paintiffsseek only ten-year |easeswith no permanent changein useor classification of theproperty.
Moreover, wefind nothing in the definition of commercid land to suggest that it permitsthe type of non-use
Paintiffs propose.

118 Second, onthisrecord, Plaintiffs proposed use doesnot redly conflict with agrazing use.
According to Plantiffs, they intend only to rest the property from overgrazing, thusmeking it morevauable
for future grazing. Testimony at the hearing before the AL J described at least one parce as having been
overgrazed and reduced to a“moonscape’ in need of restoration. Reporter’s Transcript (RT), 2/3/98, at
28. Photographswereintroduced tosupport thisdescription. Forest Guardiansintended toundertakerestoration
work, such asfencing off theland to prevent livestock grazing, planting trees, and limiting human accessthat
would interferewith restoration. 1d. at 29-30. The Department, however, argued to the AL Jthat Plaintiffs
were Smply trying to get the land a a grazing rate when the non-use “could command a higher rate’ for
commercid use. Id. at 91. “Moonscapes[werg] irrdevant. Non-use wasnot grazing use.” 1d. But the
Arizona Education Association’ samicushbrief citesthe Department’ s1999-2000 annud report to show that
while ninety percent of the school trust land (or 7,433,000 acres out of the present total of approximately
7,900,000 acres) is classified as grazing land, A.R.S. 8 37-285(H) permits the Department to “authorize
non-use for part or dl of the grazing use upon request of thelessee at least Sixty days prior to the beginning
of thebillingdate.” Theevidencebeforethe AL Jindicatedthat at any giventime, the Department hasgranted
non-use permissontograzing lesssescoveringavery sgnificant number of acresof grazingland. The Department
Range Sdlection Manager conceded that non-use permitscould have covered upto onemillion acres. The

Department hasin fact adopted regulations permitting a grazing lessee to apply for a non-use permit. See



A.A.C. R12-5-705(0).*

119 Hndly, thelandwasclassfiedfor grazingbecauseit hasno other practicableuse. SeeA.R.S.
§37-101(7). Y ettheDepartment refusesto cong der Plaintiffs applicationsunlessthey apply for commercid
reclassification, even though that classification does not expressy permit anon-use, as does 8§ 37-285(H),
and acommercid classification might drive prospective bidders away because of the higher appraisa and
higher rentals. See Department’ s Reply to Appelant’s Response to Department’ s Motion for Summary
Judgment at 6 (February 17, 1998) (No. 97F-031-LAN). Paintiffsareunwilling to pay thosehigher rentals
for land that has no redl commercid vaue. It appears, in fact, that no one other than the present lessee and

Paintiffswould be interested in leasing the parcels for any purpose. 1d. at 6-7.

D. Resolution

120 Neither the Enabling Act nor our congtitution requiresclassification of property — only that
any disposition be made to the highest and best bidder. Property classification, of course, may be an aid
to proper administration of the trust, and our congtitution permitsthe legidature to adopt statutory rulesfor
adminigrationthat instruct the Commissioner to classify trust landsby present, potentia,, or appropriateuse.

But permissive adminidrative concern and practice must conform to the corefiduciary trust dutiesimposed

4 A.A.C. R12-5-705(0) reads, in pertinent part, as follows:

Useof gatelands; falluretouse. Nolesseeor permitteeshall uselandsunder
lease or permit to him except for grazing purposes unless authorized by
the Commissioner in writing.

* * %

Fallureof any lessee or permitteeto usetheland for the purposesfor which
he holdsalease or permit, without having been authorized to do so by the
Commissioner in writing, may, in the discretion of the Commissioner,
subject said lease or permit to forfeiture or to cancellation as provided by
law and these rules and regulations.

(Emphasis added.)

10



by our law. Thus, the fiduciary duties impaosed by article X of our condtitution forbid the Department and
the Commissioner from applying the statutesin such away asto routingly issue non-use permitsto grazing
lesseeswho apply after sgning the lease while automatically denying them to the highest, and arguably best,
bidder smply because that bidder makes known itsintent to restore at the time it tenders its gpplication.®
The gtate has advanced no judtification for this distinction, and we can conceive of none.

7121 The Commissioner, rather, isrequired to consder and accept the* highest and best bidder.”
Ariz. Congt. art. X, 8 8. What ishighest isdecided arithmetically; in the present case, Plaintiffs bidswere
highest. Whatisbestisamixed question of fact andlaw onwhichtheCommissoner hascong derablediscretion-
ary decison-making power. See Jeffriesv. Hassell, 197 Ariz. 151, 3 P.2d 1071 (App. 1999). Wedo
not diminishthat discretion. But restoration and preservation ared ready and must continueto beconsidered
legitimate uses for land that, according to the Commissioner’ s classification, hasno higher and better use
thangrazing. Otherwise, grazinglessees could continueto graze stock until thelandisdamaged and itsvalue
destroyed. Thisfact, nodoubt, isoneof thereasonswhy thestatutesand regul ationspresently permitissuance
of non-use permits for grazing land.

122 Thus, despitehisdiscretion, theCommissoner may not summerily disregardandlabd restorative
uses asinappropriatefor grazing land. But that is precisdy what happened in thiscase; Flaintiffs high bids
were rejected because they would not gpply for acommercia use. Plaintiffsdid not want to make ahigher
commercid useof theland; they sought only arestorative use— onethe Commissioner can and doespermit
under the grazing classfication. The Department did not contend these parcel swere something other than
grazingland, and the Commissioner had so classified them. If that Stuation changed, the Commissioner could

sua sponteinitiate a reclassification procedure. A.R.S. 8 37-212(C). He never attempted to do so.

> Thus thehddinginPublic Lands Council v. Babbitt doesnot advancethe Department’ sargument.
The Secretary of thelnterior managespublicrangelandsunder thedirection of statutesenacted by Congress.
The questionin Public Lands Council waswhether the agency had permissibly construed the satute. 154
F.3d at 1167. By contragt, the issue hereiswhether the agency’ sarguably permissible construction of the
gatute complies with the fiduciary duty imposed on the agency by our condtitution.

11



123 Under the circumstances presented by this case, we believe the Commissioner’ sfiduciary
duty required himtoconsider Plaintiffs bidsand ascertain whether they werebest for thecorpusof thetrust
and itsbeneficiaries. Wearemindful that the high bid isnot necessarily thebest bid. See Havasu Heights
Ranch & Dev. Corp. v. Desert Valley Wood Prod., Inc., 167 Ariz. 383,392,807 P.2d 1119, 1128 (A pp.
1990) (“The‘best interest” stlandard does not require blind adherence. .. .”). But the Commissioner could
not reject the high bidswithout first examining the facts and exercising afact-based discretion to determine
whether those bidswould advancetheinterests of thetrust and itsbeneficiaries. Brownv. City of Phoenix,
77 Ariz. 368,376,272 P.2d 358, 363-64 (1954). TheDepartment, inother words, cannot usetheclassfication
systemin such amanner asto discourage or automatically reject those who seek to lease grazing lands for
restorative purposes. Such asummary refusd to even congder whether Plaintiffs offerswerein the best
interests of the trust was a clear violation of the fiduciary duties imposed by the state condtitution.

124 The dissent attemptsto make afedera case out of aplain question of fiduciary duty. Thus,
the “ notion [that] classfication derived directly from the Enabling Act” isboth true and unchalenged by this
opinion. See Dissent at 32. We do not hold that the legidature is forbidden to classfy; nor dowehold
that theclassfication statutesareuncongtitutional . Quitethecontrary. See Opiniona 1120. Butthecongtitutiond
permissiontoclassfy and, with respect toten-year |eases, to disposeof land without advertisement and public
auctiondoesnot givethel egidature, the Commissioner, or the Department aright touseor gpply classification
as adevice to defeat the core requirement that any disposition be made to the highest and best bidder.
125 Thedissent arguesfurther that thereisno requirement that school trustlandsbesold or leased
at al and that the Commissioner has the statutory authority to withdraw such landsfrom sde or leaseif he
deems non-useto bein the best interests of thetrust. Dissent at 1135, 37. Thisistrue; itisalso unaffected
by anything in thisopinion. However, in this case the Commissioner neither withdrew nor reclassfied the

land. Heis till freeto do so, “exercising a fact-based discretion.”® See Opinion at 122, 23.

® Thiswould include, of course, input from the Grazing Land Vauation Commission. Contrary to
thefearsexpressedinthedissent, wedonot lessenitspower. Dissent at §40. Weonly requirethat restoration

12



126 Fndly, thedissent arguesthat Plaintiffscould have applied for awithdrawal of theland from
leasing, whichwould have cost nothing and left openthe possibility of judicid review if their gpplication were
unsuccessful.” Dissent at 138. Instead Forest Guardians sought to lease— and pay — for restorative use,
as permitted for grazing lessees. Wehold smply that the Commissioner may not gpply the statutesto reject
the applicationsof high biddersjust becauserestoration or preservationisproposed. Thefactthat dternative

courses of action were open to Plaintiffs does not destroy thelegitimacy of the onethey choseinthiscase.

CONCLUSION
127 AsJudge Gerber noted in hisdissent, restoration and preservation of the seven-plusmillion
acresof school trust land classified asgrazing landsare part of good rangestewardship. Forest Guardians,
197 Ariz. at 522 150, 4 P.3d at 1065 150 (Gerber, J., dissenting). They are usesthat must be considered
by the Commissioner, especially when proposed by thehigh bidder. They arenot irrdlevant uses, asargued
to the ALJ by the Department. The Commissioner may not reject such aproposa by the high bidder as
inappropriate for land useful only for grazing when those who lease for grazing are routingly permitted to
makesuchuses. Nor may the Department apply theclassification tatutesso asto discourageconservetionists
and others from bidding on grazing land by requiring them to have the land reclassfied and pay the higher
rentals resulting from commercid classfication. If the parcelsin question are usable for something more or
better than grazing (including restoration and preservation), then the Department should, asit is permitted
to do, indtitutereclassification proceduresand open theland to commercia bidders. But thelandsinquestion
arefar from having any use as sitesfor aNeman-Marcus, aWa-Mart, or aski resort. More cogently, as
Judge Gerber noted, the Department’ s policy of rejecting al bidders who seek to restore and rest grazing

land forcesthem

be congdered as alegitimate use for land that is classified for grazing.

" Moreover, smply withdrawing the land from leasing would not have alowed for the restorative
steps Plaintiffs proposed to take. See Opinion at 1 18.

13



not only out of the lease market but also out of the market pool protecting
theland. Vauemaximizingland policy dsosuffers. lessserancherscanignore
the cogtsthey imposeonother usersand onthelanditself whenthey "moon-

scape” ingtead of practicing sustainablerangestewardship. Overgrazing both
reduces cattle weightsand hurtsthe land'sfuture utility. Moonscaping be-

comestruly "irrdevant” when the only [economic] incentive is to exhaust
present resources of grass and water . . . .

197 Ariz. a 524 159, 4 P.3d at 1067 159 (Gerber, J., dissenting).

128 The court of gppeds opinionisvacated and thesuperior court’ sjudgmentisreversed. The
caseisremandedtothetrid court withingructionstoenter judgment requiring the Commissioner todetermine
whether Plaintiffs high bids were, in the long term, best for the school trust lands and their beneficiaries.

If 0, the Commissioner shdl accept the bids and issue the leases.

STANLEY G. FELDMAN, Justice

CONCURRING:

THOMASA. ZLAKET, Chief Justice

CHARLESE. JONES, Vice Chief Justice

WILLIAM E. DRUKE, Judge
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MART ONE, Justice, dissenting.

129 The majority’s resolution of this caseis superficially
appealing. After all, what could be wongwithrequiringthe state
| and comm ssi oner to consider a higher bid when the bidder woul d
not even use or consune the trust asset? |f that is what this case
were all about, | would jointhe majority. But thereis nore here
t han neets the eye.

l.

130 This case arises under Arizona’'s Enabling Act, Act of
June 20, 1910, ch. 310, 88 19-35, 36 Stat. 557, 568-79. It thus
presents a federal question. Article Xof the Arizona Constitution
was adopted to conmply with the Enabling Act. But the Enabling Act
is “superior tothe Constitution of the State of Arizona.” G adden
Farms, Inc. v. State, 129 Ariz. 516, 518, 633 P. 2d 325, 327 (1981).
Article X of the Arizona Constitution sinply incorporates the En-
abling Act. Id. Thetrust is created by section 28 of the Enabling
Act and any di sposition contrary to the provisions of the Act “shall
be deened a breach of trust.” Act of June 20, 1910, ch. 310 § 28,
36 Stat. 557, 574-75. \Whether the trust i s breached, and therefore
whet her the act is violated, is a federal question. See Ervien
v. United States, 251 U.S. 41, 40 S. C. 75 (1919). The mpjority
isthus in error when it decides “this case solely by application
of the state constitution.” Ante, at  11. Its express refusal
torest its decision on the Enabling Act i s both an adm ssion t hat
the Act does not support its position, and an attenpt to avoid

further federal judicial review
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1.
131 The majority says “[n]either the Enabling Act nor our
constitution requires classification of property—only that any

di sposition be made to the hi ghest and best bidder.” Ante, at

20. Proceeding fromthis prem se, the court concludes that the
comm ssi oner nust consider whether a bid is best when it is the
hi ghest despite the property’s classification.

132 But the notion of classification derives directly from
t he Enabling Act. While section 28 of the Enabling Act provides
that trust | ands shall not be | eased “except to the highest and
best bi dder at a public auction,” it al so provides that “[n]othing
herein contained shall prevent: . . . the |easing of any of the
lands referredtointhis section, insuch mnner as the Legi sl ature
of the State of Arizona may prescribe, for grazing, agricul tural,
commerci al, and donesti c purposes, for atermof ten years or | ess.’
Act of June 20, 1910, ch. 310, 8§ 28, 36 Stat. 557, 574-75. Thus,
the Enabling Act itself creates the category of “grazing | eases”
and specifically authorizes the |l egislatureto determ nethe manner
in which such | eases shall be granted.

133 Section 20 of the Enabling Act required Arizona to adopt
a constitution that incorporated the Enabling Act by reference.
Act of June 20, 1910, ch. 310, § 20, 36 Stat. 557, 569-71. Thus,
Article X, section 3 of the Ari zona Constitution expressly tracks
t hat part of section 28 of the Enabling Act that requires | easing
to “the hi ghest and best bi dder,” but al so enpowers the | egi sl ature
to determ ne t he manner of | easing for tenyears or | ess “for graz-
ing, agricultural, commercial and honesite purposes.” Ariz. Const.

art. X, 8§ 3.
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134 Begi nning in 1915, the l egislaturerequiredthe classifica-
tion of | and pursuant to the authority granted it by the Enabling
Act and the constitution. Act of June 26, 1915, ch. 5, § 15, 1915
Ariz. 2d Spec. Sess. 13, 19-20. Thus, AR S. section 37-212, from
1915 to this day, has required the comm ssioner to classify all
| ands sel ect ed under the Enabling Act. A R S. 8§ 37-212 (West 1993
& Supp. 2000). The statute incorporates by reference the cl assifi-
cations created by both the Enabling Act and the constitution,
including | ands suitable for grazing purposes. A RS. § 37-
212(B) (2).

135 This organic structure is a sinple recognition of the
fact that the comm ssioner, as trustee, nust eval uate and cl assify
 and i n order to knowwhat its best useis. Wthout consideration
of best use, state |ands would al ways go to the hi ghest bidder,
the | ands woul d be dissipated and Arizona would have no public
| ands. The Enabling Act is not a straightjacket. It does not
require Arizona to dispose of its lands at all, let alone to the
hi ghest bi dder.

136 A tension exists between the preservation of Arizona’s
public | ands, on the one hand, and their use or disposition to
maxi m ze i ncone to the trust for the purpose of public educati on.
See, e.g., Dougl as Duni pace, Comment, Arizona’ s Enabling Act and
the Transfer of State Lands for Public Purposes, 8 Ariz. L. Rev.
133 (1966). Preservation and education are both contenpl ated by
t he Enabl i ng Act and the wi se adm ni stration of the trust will not
kill the goose that |aidthe golden egg. The Enabling Act created
the trust and specifically authorized the legislature to create
the terns of that trust. Two of those terns directly address the

guestion of nonuse of public |ands.

17



137 The first is AR S. section 37-132(A)(11) which provides
that “[t]he comm ssioner shall . . . [w]ithdraw state | and from
surface or subsurface sales or | ease applications if the comm s-
sioner deens it to be in the best interest of the trust.” A R S.
8§ 37-132 (West 1993 & Supp. 2000) (enphasis added). Contrary to
the majority’s suggestion, ante, at § 25, the conm ssioner i s not
only authorized to wi thdraw | and when necessary, but is required
to do so. The comm ssioner thus has an i ndependent obligation to
exam ne |l and classified for grazing purposes and deci de whet her
t he conditions are such that the trust woul d be benefitted by rest-
ing or nonuse. |If, as Forest CGuardians clainms and the nmajority
asserts, the |l ands here were in need of restoration, the conm s-
si oner woul d have breached his fiduciary duty by failingto w thdraw
t he | ands.

138 Forest Guardi ans coul d have asked the state | and conm s-
sioner to withdraw the subject land fromleasing had it believed
the | and was being overgrazed. The decision to withdraw it is
properly that of the | and conm ssioner as trustee and not that of
any i ndi vi dual group or organi zation. On the other hand, if Forest
Guar di ans were aggri eved by a decision of the state | and comm s-
sioner not towithdrawthe | and froml easing, it coul d have sought
judicial review of that decision alleging a breach of the trust
ternms. Under this approach, the state | and conm ssi oner coul d have
determ ned t he hi ghest and best use of the |l and under the trust
responsibility without violating AR S. section 37-281(D) which
provides that “[n]o | essee shall use |lands | eased to hi m except
for the purpose for which the | ands are |l eased.” A R S. § 37-281
(West 1993 & Supp. 2000).

139 The second is AR S. section 37-285 which contains an
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el aborate mechani smfor the exercise of the trust responsibility
over grazing |leases. Section 37-285(C) creates a Grazing Land
Val uati on Conm ssi on consi sting of five menbers appoi nted by the
governor. A. R S. 8§ 37-285 (West 1993 & Supp. 2000). Anong them
one nmust be a professional appraiser. One nenber nmust be afaculty
menber of the Coll ege of Agriculture at the University of Arizona.
And one nenber nust be a conservationist. The Grazing Land Val ua-
tion Comm ssionis charged with gathering information in order to
properly apprai se all | ands cl assified as grazi ng | ands, usi ng both
t he mar ket and i ncone approaches. Anong the factors the Conm ssion
nmust consi der are the condition and carryi ng capacity of the | and.
A.R S. 8 37-285(E)(5).

140 I n addition, the state | and comm ssi oner may recl assify
and reappraise, A RS. §37-285(G, and, even after | ands are | eased
for grazing purposes, the state |and departnent “may authorize
nonuse for part or all of the grazing use upon request of the | essee
at | east sixty days prior to the beginning of the billing date.”
AR S. 837-285(H). Requiringthe state |l and conm ssi oner to con-
si der a proposed grazing | ease where the proposed | essee, such as
Forest Guardi ans here, elects not to use the land is absolutely
inconsistent with the obligations of the Grazing Land Val uati on
Comm ssion and the conm ssioner under this statute.

141 The st at ut es define t he uni verse of nonuse of | ands cl assi -
fied for grazing purposes. If they are being overgrazed, the com
m ssioner has atrust responsibility tow thdrawthemfroml easing
inthe first instance. |If already | eased, the comm ssioner has
the responsibility to all ow nonuse. In all instances, the trust
responsibility is to be exercised by the state | and conm ssi oner

on behal f of the state, and not by a group or associ ati on seeki ng
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a | ease. Here, Forest Guardi ans seeks to do by indirection that
which is the responsibility of the state | and comm ssi oner under
the terms of the trust.

142 Of course, Forest Guardians i s not asking to be granted
the | ease but only that its application be considered. But how
coul d the state | and comm ssi oner consi der the application w thout
violating its own duties as atrustee? For if thelands aretruly
overgrazed, the comm ssioner nust wi t hdrawthemfroml easi ng under
A.R'S. section 37-132(A)(11). It could not possibly grant such
a |l ease without breaching its fiduciary duty. The best interests
of the trust are served when the trustee is required to exercise
itsresponsibilities under theternms of thetrust. It is not served
by allowi ng aprivate grouptorelievethetrustee of its responsi-
bility by doing for the state that which the state nust do for
itsel f.

143 Whi | e Forest Guardi ans’ applicati on nay appear i nnocuous
enough, the majority’s holding puts a prem umon t he hi ghest bid,
eventothe extent of all ow ngthe state |l and conm ssioner toignore

our statutes w thout any good and sufficient reason to do so.
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144 Difficult cases sonetimes create bad law. | fear this
is oneof them |t is hardto predict the consequences that m ght
flowfromthe majority’ s ruling that requires the conm ssioner to
consi der the highest bid even when the property is not going to
be used for the purpose for whichtheleaseis intended. By requir-
ing the | and conm ssioner to consider a fictional grazing |ease
we do violencetoafairly well structured statutory systemw t hout
any benefit that cannot al ready be obtai ned t hrough t hat sanme sys-

tem | therefore respectfully dissent.

Frederick J. Martone, Justice

Justice Ruth V. MG egor recused herself and did not participate
inthe determ nation of this matter; pursuant to Arizona Constitu-
tionarticle VI, 8 3, the Honorable WIlliamE. Druke, Judge of the
Ari zona Court of Appeals, Division Two, was designated to sit in
her stead.
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